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UMPHREYS FINDS SMITH & "iiE VoL cANG AT Work ™ DESPERATE

GUILTY OF CONTEMPT CONVICT
i SCAPES

ear at Once Imposes Sentence of
Thirty Days Imprisonment
as Punishment. '? Woods, the Negro
e Life Termer, s
at Large.
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rit of Habeas Corpus is Granted Later on
by Chief Justice Frear and Editor
Is Released.

LEAVES GANG AT
KEWALO QUARRY

ALTER G. SSI!T:I. cditor of ihu‘_ cart>on ar l!il'tll!" referred to in the

Pacifie Commercial Advertiser, | Mmotion hercin.
II—That at the time said eartoon or

7 was adjudged guilty of c”“'| picture was published he did not know
mpt of court by Judge Humphreys that the case of the Territory of Ha-

rday, and by Jud Gear te _iwail va, Willlam McCarthy, wherein
o o i e g | the sald MeCarthy was charged with
to thirty days’ Imprisonment at| gesault in the first degree, as alleged
hi Prison. Judge Robinson also sat In said motion, was begun or was
J pending before the sald Clircuit Court

pon the berich, and according to Hum or any other court.

hreys, concurred in the findings. 1II—That he knew that the sald Me-

Mr. Smith was detained in the court Carthy had been tried In sgaid Circull
Court upon a charge of “"mayhem.”

om until after 3 o'clock In custody of and had been discharged by the court

bailiff, then the long delayed mitti- some days prior to the publication of
tal | said eartoon or pieture, but did not
us Was served and ho was " 49 know, nor had he been informed that

he police station, where half an hour | another charge on the same state of
ter he was released upon a writ of facts had been euntered against said

Armed Posse Scours Country All
Night Long—Stole a
Cane Knife.

—————

QODS, the desperate negro aen-
tenced last year to life impris-
onment for breaking into the

| Spre kelsville store on Maul and de-

amping with the safe containing 31000,
sweaped from the gang of convicts

working in the Kewalo quarry, behind

| Punchibowl, wvesterday afternoon, and
at 2 o'clock this morning was still at

abeas corpus. The writ which was
sued by Chiel Justice Frear, was
rade returmable on the first day of
he mext session of the Supreme Court,
hich is Monday, April 21st, adjourn-
ment having been taken yesterday for
he 1erm.

The court room and corridors were

swded when court convened ruu-r-1

morning. The time for the return
fixed at 9 o'clock, but it was fnf-
minutes later before the three
marched into the room, Hum-
«y8 In the lead, and took seats upon

McCarthy, and that the trial on said
new charge had been begun or wWas
pending.

IV—That said carteon or picture re-
lated solely to sald case of the Terrl-
tory vs. William McCarthy, charged

| with “meayhem.” which had been tried
and determined, and was not publish-
ed with intent to prejudice the jury or
the public, or any one, respecting the
merits of any case pending agalnst sald
| McCarthy, or to prevent or obstruct
the administration of justice. or to
show contempt of the Hon. George D
Genr, judge of the Circuit Court, or of

sald court.

WALTER G. S8MITH,
Respondent.

At this peint Judge Humphreys

large.

There were about 60 prisoners in the
gang, with three guards. About 3:30
L 'clock Woods asked to be allowed to
lget a drink of water, and permission

Ihvinp: granted, proceeded to a small
‘shed some distance from where he was

l\\nrkln_l:. in which the water was kept.
I This seems to have been the last seen
tof him. After a while his ahsence was
inotie-:--l. and the prisoners were taken
'back to Oahu Jail as quickly as pos-
{sible, and a telephone message sent to
‘lhr- police station telling of Woods' es-
|cape. /At once every avallable man
]
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bench. stepped In: "I notice In your answer,”
hidge Gear opened the bali, by ask- sald he, “that you expressly refrain
- 4 lingworth and a posse set out for the

o0 et Sl 22 s from disclaiming any intentlonal per-

any bee . -l sonal disrespect to presiding judge of (QUATTY.

£mith, appearing for the mpondc-nt.‘tm; court. 1s that intentional or “md_.000#00440###4%‘04-00*0++#¢++H§+ R e e S S e s s s S S S S S S e SR S S A S Until sundown the country in all di-
During the Interruption while Colonel to throw the community into disorder. the court, or detracting from its pcn\‘-"’*‘\'“"““ was scoured, but only one

replied that W. G. Smith was in court, | vertent ™ 2
ready to put In an appearance. Davis Attorney Smith veplied that It was Jones was looking for his record, Attor- The proper way to secure Gear's re- eci but tha: he did not believe the ¢ur-, trace of the fugitive was found. Not
far from the quarry is a small house,

| was collected and Deputy Sherift Chil-
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stated that he would like to introduce intentional, and then inquired who Was pey Smith arose and asked leave to moval, he sald, was through an appeal tcon to be contempt, and that the rem-

some evidence, when Mr. Smith said but that inhabited by an old native woman.

that he first wished to present a mo-
tiom to discharge the rule which he
read as follows:

MOTION TO DISCHARGE RULE TO
SHOW CAUSE.

Now comes Walter G. Smith, the re-
spondent In the above entitled con-
tempt proceedings, and moves the

F court that the rule to show cause why
the sald respondent should not be
punished for contempt herein, be dis-
charged, upon the following grounds:

I—That the act complained of in the
motion upon which saild rule to show
cause Is based, Is not, In law, a con-

tempt of court for which the court has |
iof his testimony. to prove the alleged

power to punish this respondent.

11—That this court cannot legally
punish as for contempt a publication of
the nature of that herein complained
lof, made in a newspaper and not done
in the Immediate presence of the court.

111—=That the publication of a cartoon
or pleture, such as that complained of,
done without knowledge by the person
so publishing the same that a case
pending before the court would or
might be prejudiced thereby: or wtih-
out knowledge that any such case was
pending, Is not a comtempt of court,
and eannot be punished as such.

IV—Undeér the statutes of the Terri-
tory of Hawall, no publication out of
court In relation to the court or o
any of its members amounts to a con-
tempt, and the same cannot be pun-
ished as such.

Homolulu, March 13, 1902,

WALTER G. SMITH,
Respondent.

. here agaln asked for leave to
o ".;ce evidence, which Judge Gear
l‘-r.trsed to allow, stating that the mo-
tion was in the nature of a demurrer
and must first be disposed of. He -
marked further that the third para-
graph was Improper pleading, to which
Mr Smith assented. Judge Robinson
then sald that the court would give
leave to amend by striking out that
paragraph, which was accordingly
done.

Judge Gear then announced: “With
that part stricken out, we are all of
the opinfon that the motion will be de-
nied.™

Mr. Smith thercupon presented
return, reading as= follows:

IN THE CIRCUIT COURT OF THE

-

tha

FIRST CIRCUIT, TERRITORY OF

HAWALIL
February Term, 192,
Territory of Hawail vs. Willlam Me-
arthy, re Contempt of Walter G
Smith
HETURN AND ANSWER OF WAL-
TER G. SMITH.
Walter G. Smith, the respondent
the above entitled contempl proce
ings, for return and answer (o the cita-

tipn and order herein, and to purge tl
‘ L npt herein alleged, says

That he is the editor of the nDews-
n‘:r.“r“.] vpPhe Pacific Commerc! vl
¢ 1 r” wrinted and published Ir
3 olu in which was printed the

t

hearing the case, stating that he under-

 Stood Judge Gear to be presiding.
Judge Gear replled that all three Judgés
were sitting together.

“As far as I am concerned, you will
govern Yourself accordingly.” sald
| Judge Humphreys.

“We have tried to treat the court
; with respect.”
| *“*The court demands such treatment
las a right, and not as a privilege,” sald
Humphreys, even more hotly.

i “1 treat the court with respect, and [

demand the same treatment from the

_t".'urt-" replied Mr. Smith, also with

sume show of anger.
Then Daviz began the Introduction

contempt: and for thal purpose called
the jurymen who had been impannelled
to henr the case., Eleven of them testi-

| fied that they had read the Advertiser

and saw the cartoon. Then Davis read
the words under the cartoon, “Bleas
vou, McSwilligan, bite her again,” with
such vicious emphasis that everyone in
the court room laughed, excepting the
first judge. There were several out-
breaks of laughter in the audience at
the remarks of the witnesses, and Gear

| joined In as heartlly as anyone else,

The jurymen all concurred in this testl-
mony, and then Humphreys discovered
an Important omission, in that the¥
failed to identify the subjects of the
cartoon, and upon his advice Davis re-

! called the first three jurors to add these
| facts to the record.

The jurors all identifled the cartoon
as depicting Gear, but one of them,
Cooley, didn't think the picture of Mc-
Swilligan looked anything llke Mclar-
thy, but thought It was more like a
monkey. Davi= said: “1 don't think
thére can be any mizunderstanding as
to this meaning the court, and
that MceSwilllgan was meant for Mc-
Carthy., and referred to the woman he
bit. 1 mean he is charged with biting."™
the attorney corrected the admission
immediatel

Cooley also denled that he was a
regularly and lezally Impannelled juror
but sald he had been brought in by
main force and compelled to serve. Mr.
of Davis as leading. whereupon that
attorney became gulle wrathy, and
hissed the questions at the witnesses

ith a truly melodramatic turn at the

Smith "t‘j"‘- ted to some of the flll"!:l-li‘:“

fondant’s attorneys
The record of the first trial was next
introduced I evidence, and Colonel

reportier, wWas

amend the return, to show that there to the President. I feel that the court edy sought was mot proper;
the court was not without proper rem-
sought to exercise it
phrevs interrupted to say that this was
not constructive contempt.

Mr. Smith replied that the judges had
the same remedy as did the Prasident
or governor, and that the court's au-,

was no intention of showing disrespect
to Judge Gear, and this was allowed.

Humphreys then explained why he
had raised the question In the first
place,. “It was my purpose in calling
attention to thizs matter to show that
the manifest tendency of the cartoon
was to sway and influence the jurors by
showing that the pres=iding Judge was
in league with these criminals, and
that therefore the jurymen should take
the bit into their own hands, without
reference to the ns*ructions or to the
Judge.”

“That Is all the evidence we have to
offer.” here remarked Davis

“*rhat |s= of the former trial,” said
Humphrevs, who evidently expected
further testimony. Davis made no re-
ply.

Ar. W, O, Smith then announced tnat
he had no evidence to offer. havine re-
frained from cross-examining the wit-
nesses put on the stand by Davis.

Mr. Davis then began his argument,
quoting frequently from an Ohio decis-
jon in a contempt case. He s=ald that
the court was created by the Organid
Act. and consequently was a constiiu-
tlonal court, and that the legislature
not having created the court, could not
limit its powers,

He contended further that the pub-
lication was actual contempt, not con-
structive, and was not a report of court
proceedings. This was a violation of
the sixth amendment to the constita-
tion guaranteeing every man a speedy
trinl. and the cartoon had Interfered
with this right, and tended to bring the
court into ridicule, and interfere with
the proper administration of Justice.
He referred to the liberty of the press,
granted by the constitution, but sald
that the right to a fair and impartial
trial was more important, and this car-
teon =truck at the very fabric of our
ipstitutions, He referred also to his
whn case where he had been sentenced

tH

t nrison for attacking the court In =

i
bill of exceptions, and in which W. O.
Smith, then attorney general, had
prosecuted., The proper way to punish
Judge Gear was by Im iment, said
Davis. and an appeal 1o the President,
and if he had done anyvihing to jastify
it. to call a2 meeting of the bar and pre-

fer charges.

“Indge Gear has done the best he
could under all the circumstances, and
with a meager salary of but $250 per
mwonth,” =sald Davis He =tated that

Gear had done

11

vught to be treated with respect,
whether 1 like the judge or not. If the
court Is not a proper party to sit upon
thé bench, charges should be prefer-
redd,” continued Davis: “but it seems to
me that hig character has been pretiy
well =ifted by this time, though he is
not an angel.,” (Laughter.)

Daviz cloged with a long harangue

about his own professional honor, and
how he had always treated the courts
with respect, adding, by way of an
agfterplece, a few shafis aimed at the
ittorney general.
Mr. A. Lewis followed with a bLrief
sppt, confined almost wholly to
al aspect of the case., He said
i y relled upon two simple prop-
sitlons—that it was not within the
power of the court to punish for con-

| =structive contempt, that the court was

formed by the laws promulgated by the
Jegistature of Hawall, which laws had
recelved the sanction of Congress, and
that there can be no punishment for
constructive contempt. The courts (00K
their powers from the legislature, and

rtainly also must be limited by the
gume laws. He contended that the car-
teon referred to the first MeCarthy
eass, which was not pending, and there
vias no knowledge on the part of the
respondent that the case was again on
trial.

The case having been concluded and
the decisisn rendered, there could be
no contempt: and Mr. Lewis quoted
from the decision in the famous “*Chi-
cago American” case, wherein Andy
Lawrence had been sentenced for con-
tempt and released. He qguoted from
the declsion to show the freedom of the
press, and the right to criticize the
action of any judge, just as well as of
the Presideint or of the governd
cartoon was entirely in refer
the frst case, as alleged in the return,
and the affidavit of Mr. Smith was un-
contradicted.

“The editor of a paper Is presumed
to know what appears In his paper.,”
satd Judge Gear. *“Here in the same
jssue is a half-column article on the

cond trial of MeCarthy."”

“The court will take judicial knowl-
eidge of the fact that it is impossibl2
10 delegate the absolute control of ev-
ervthing that appears in the modern
newspaper to one man.” added Judge
Humphreys, “and the editor disclaim-
ing knowledge of the publication is no

ensurable 1 o
r

-~

limited in the Hawallan statutes to of-
ne court em,
committed outside the court
room, judges had no more protection
than did other officlals or citizens.

Humphreys

ring to constructive contempt was null
and not being
have heen carried over and re-en-

unconstitutional
be no construce

Mr. Lewis replied that it was a ques-~
as to whether or
astitutional,
of no decision

tion of fact,
law had hesn declared unc:

Humphreys replied that being uncon-
stitutional it was vold

. Its enactment.

Mr. Lewis did not belleve a law could
be declared unconstitutional except by
some action on the part of a court.

Humphreys
were no Circult Courts at the

Supreme Court or District Courts. This
was a matter of history,
Smith replied that there had been Cir-
Hawall sinece
court appeared satisfied with the sta

He referred to the cartoon as
blasphemous,

facts had been admitted. He said that

s case at all, and concluded by sa¥-
was actual

court took a recess for fifteen minutes.
returned to

Humphreys
immeidiately upon his ruling.
filed in this case apemF |
The |

. material and relevant facts,

| Woods visited the place, and finding no
one at home, broke into it and ran-
sacked the premises. When the officers
arrived at the house they found the
floor covered with clothing. The ten-
ant of the house said that a dress and
a cane knife had been taken away.
All night long a score or more of
armed officers were posted at different
roints in the nelghborhood. OfMcers
were also stationed all over town &t
resorts frequented by the colored pop-
ulation. When the collier Alexander
departed she was carefully searched
and men were also detailed to watcn
the transports Eghert and Warrenes
The country in the quarry district is
densely covered with lantana, which
nakes pursuit a matter of extreme dif-
ficulty.

Waoods has escaped from custody

j once before.  About =ix months ago,
after being committed for trial, he was
brought to Honolulu for safe Keeping
One day he s=caled the high wall of
Onhu jail and escaped into the lantans
at Kalihi, where he was dizcovered in

| & pit and retaken at the point of a
revolver,

| After being sentenced to life impris-

coament by Judge Kalua, he one day
attacked the jailor at Wailuku jail in
a desperate attempt to escape, and
had not assistance arrived in the nick

lof time, would have c¢hoked him o
death .

During the first three months of his
incarceration in Oahu jail Woods wore
a ball and chain which. as he behaved
himself well, was taken off at the end
f that time it is thought by the po-
lice that his escape yesterday was the
result of a plan in which some of his
friends were concerned, If this is po,
a horse mav have been in waiting for
him, and if Woods suceeeded in making
connections his capture will be that
much more retarded. The fact that he
took the cane knife from the woman's
house, shows that he does not intend

without a fight.
about twenty-elght years
feet 10 inches tall, broad-
shouldered and powerfully bullt, very
black, and possessing an  unusuvally
nigh forehead.

ANOTHER MAN

~ NOW MISSING

iozen men of the crew eof the
Warren went to the police
and reported that

named Connors

weaelk. Therx

of the man

v taliied




